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FELLESFORBUNDET NORWAY

EU's Services Directive – status and comments – a summary

The 'country-of-origin' principle and the freedom to provide services

The 'country-of-origin' principle, in the form it was presented in the Commission's proposal, has been removed in the course of the European Parliament's reading and replaced with the provision on the freedom to provide services. Member States cannot impose restrictions to foreign providers that are not; non-discriminatory, necessary with regard to certain specific indispensable general public interest objectives, and proportionate, meaning restrictions are not to be extended beyond what is necessary in order to fulfil their objectives.

Furthermore, prohibitions of certain other specific requirements are introduced. The list of prohibited requirements has been reduced as a result of Parliament's reading. However, it still includes restrictions against demanding that a service provider has business premises, authorisation or offices in the host country, against contractual obligations that would hinder the self-employed from offering services, identification card requirements and requirements for equipment and materials other than what is necessary for health and safety reasons.

Requirements that are supported by a labour court judgment may be allowed. In cases where there is doubt about a court decision it will be up to the European Court of Justice, in most instances, to decide what is justified and what is not.

If a requirement is supported in the labour court it still has to be subjected to an assessment of proportionality. It is not always such that a requirement that is disproportionate in one country is necessarily so in another. The way that working life is organised will, amongst other factors, play a role here.

The preliminary comments from the ETUC have expressed satisfaction with the fact that all the most 'damaging' points are removed from the list of prohibited requirements. However, the Directive's list of requirements that are prohibited to impose on service providers from another Member State still includes prohibitions that entail that Norway has to amend its legislation, prohibitions where it is unclear whether Norway has to amend its legislation and prohibitions that are or could prove a barrier to the legislation which Fellesforbundet and LO demand that Norway implements.

The European Court of Justice has established Community law concerning overriding reasons of general interest and it encompasses a number of fundamental rights and considerations that can justify national restrictions in the light of EU's prohibited restrictions.

The list of considerations that are accepted by the European Court as being overriding reasons of general interest, is incorporated in the Services Directive. 

With regard to freedom of establishment, Member States can only subject service providers or employers to such restrictions if they are non-discriminatory, of overriding general interest and are proportionate. The same view does not, however, apply for service providers that are established in another Member State. In these cases allowance to impose conditions on Member States is limited to restrictions that are justified on the grounds of public policy, public security, public health or the protection of the environment. 

Restrictions to service providers, that are justified by an overriding reason relating to the public interest have not been realised here, something which would have been natural. Consequently it is not possible to justify a restriction or a requirement to a service provider on other grounds of overriding general interests other than those stated. Concerns to protect workers, concerns for fair competition and the concern to combat swindle are among the considerations that are not mentioned among the general considerations which justify requirements to service providers.

Fellesforbundet has demanded that the wording be reformulated so that requirements that are not justified by reasons of overriding general interest, such as defined in the Directive (Recital 40), are not permitted. This should clarify the fact that requirements that are justified by reasons relating to overriding general interest are permitted.

Areas that are excluded from the scope of the Directive

Labour Law

The European Parliament's compromise excluded labour law from the Directive. This applies to the right to negotiate collective agreements and the right to strike, for example. Recently doubt has been cast on the extent of the exclusion. In the Commission's revised draft it states that the Directive does not affect labour law, which " acts in accordance with Community law". The Council has amended this to " which respects Community law". This is a definite improvement and it helps clarify that it is the labour law and the collective agreements in the country where the service is carried out that are applicable. The right to take industrial action is protected too and it is the host country's rules that apply here.

Not all amendments have been carried out in the version of the Council's resolution that is officially available (17 July 2006). Among other things the concept "which is in conformity with Community law" is used in Article 16.3. This has been interpreted by LO to mean that requirements that are laid out in collective agreements are not affected by limitations in Article 16 but that limitations can arise from the EEA Agreement or other rules in the EU. Seen in this light the reference to Community law can be seen as a reminder to all parties to uphold previously entered into agreements in addition to earlier and future judgements of the EC/EFTA Court. Notwithstanding, the use of differing concepts for illustrating connections to Community law creates uncertainty.

Relationship to the Posted Workers Directive

The European Parliament's compromise makes it clear that the Posted Workers Directive has precedence over the Services Directive.

The EU's Communication 96/71/EC on the posting of employees in connection with the provision of services, the so-called Posted Workers Directive, obliges Member States to ensure that employees who are sent by their employer from their home country to work for a limited period in another Member State, are guaranteed the same minimum standards that are in force in the host Member State. This should be achieved through law, regulations and/or through universally applicable collective agreements.

This does not apply to all conditions of work and employment. It concerns the hard core of terms and conditions, which are stated in the Directive: maximum work periods and minimum work times, annual holiday, minimum rates of pay including overtime rates, conditions of hiring out workers, health, safety and hygiene at the workplace, protective measures concerning terms and conditions of employment of pregnant women and women who have recently given birth, children and young people, equal treatment of men and women and other provisions on non-discrimination. The host country's working terms and conditions shall apply for the posted worker.

In addition to this, Member States can impose other conditions with regards to posted workers. However this authority is limited to cases "when it concerns provisions on public policy". These limitations were introduced following an initiative from the Commission with the explanation that a reservation was necessary to prevent the provision from becoming a barrier to the free movement of services. 

What "public policy", concerning pay and working conditions, means is disputed. The concept has been interpreted as anything from 'everything is permitted' to ' nothing is permitted'. Many Member States have extended their applicable working conditions well beyond the core conditions. Which conditions are made applicable differs from country to country. In Norway we have imposed requirements on working contracts and the entire chapter on working time in the Working Environment Act.

The Commission has had a restrictive attitude throughout. The Commission is of the opinion that it is not permissible to allow a Member State's entire employment legislation apply to service providers from other Member States. The Commission means that many Member States have gone too far, and indeed further than what is authorised in the Posted Workers Directive, by making other conditions applicable beyond the hard core terms and conditions of work and employment which apply for posted workers. The Commission has also spoken out earlier and urged these countries to amend their legislation (COM(2003) 458 final). 

In the 'Bolkestein Directive' an attempt was made to limit the possibility of making other core conditions applicable to posted workers. According to the Commission, Member States should not be allowed to impose restrictive measures on service providers from other Member States beyond those stipulated in the Posted Workers Directive (originally Recital 59). The Recital has been removed by Parliament and has not since been reintroduced.

Parliament introduced instead a recital that confirms the main content of the Posted Workers Directive. It confirms that the Services Directive does not pose a barrier to imposing universally applicable provisions laid down in national collective agreements, nor does it pose a barrier to making other conditions for employment other than the core conditions applicable for posted workers, in cases concerning provisions on public policy as in the Posted Workers Directive.

The Council has, in the course of its reading, incorporated an extremely restrictive definition of 'public policy' into the Directive. The concept should as a result " cover the protection against a genuine and sufficiently serious threat affecting one of the fundamental interests of society and may include, in particular, issues relating to human dignity, the protection of minors and vulnerable adults and animal welfare".

Such a restrictive definition will, if incorporated into the Posted Workers Directive, make it very difficult to enforce conditions of employment other than the core conditions, on posted workers. This can in turn have implications for the implementation of the Posted Workers Directive in Norway.

Temporary work agencies

The European Parliament approved that the Directive should not apply to temporary work agencies. The Commission in agreement with the Council amended this so that the Directive should not apply to service provision from temporary work agencies.

Implications of the amendment are made evident in the Commission's guidance document on the posting of workers in the framework of service provision, published this summer. National rules obliging a service provider to obtain authorisation from their competent authorities is, according to Community law, a disproportionate restriction on the free provision of services, according to the guidance. The fact that a number of Member States insist on imposing requirements on temporary work agencies is used as an example in this connection. 

The implication of the amendment is therefore that the execution of services from service companies is excluded from the Directive. Whereas access to exercise service provision is not excluded from the Directive. 

How will the Directive affect the possibility of having secure legislation against rogue conduct and social dumping in Norway?

General application of collective wage agreements

The Services Directive is not a barrier to the general application of collective agreements. Restrictions on which statutory employment conditions can be imposed beyond the core conditions that can be applied to posted workers can, however, limit to a similar extent, which provisions laid down in collective agreement that can be applied. 

Parliament's text established that the Directive does not cover the right to negotiate, enter into, enforce and make the application of collective agreements universal. In the Commission and the Council's text the words ' general application ' are omitted. It nevertheless establishes that the Services Directive does not apply to either employment conditions that apply to posted workers in accordance to the Posted Workers Directive, or to the pay and conditions of employment that are laid down in collective agreements (Recital 86).  Whether there is more opening to make existing collective agreement provisions applicable than there is to make current legislation applicable is questionable.

Joint wage liability

Fellesforbundet has expressed emphatically that the employer should have joint liability for businesses that are covered by general application regulations.

Fellesforbundet has furthermore strongly expressed the need for a similar proposal for joint liability for pay and holiday money on the hiring of labour, so that the agency that hires out and the hirer have a joint duty to ensure that pay obligations are met. 

The Wolff & Müller Case established that freedom to provide services is not a barrier against joint responsibility in order to secure minimum pay. Joint responsibility can be a suitable measure in the event of insufficient observance of the Posted Workers Directive. The Case refers to the fact that the Posted Workers Directive has a provision that requires Member States to ensure that workers and/or their representatives have sufficient methods available to carry out their obligations in accordance to the Directive. 

Transparency 

Fellesforbundet has demanded the professional right to inspection in the event of hiring labour, outsourcing work, where the objective is to substantiate a request for general application of a collective agreement, and when the objective is to implement infringement measures in accordance with the law covering general application of collective agreements.

The effects of the Services Directive on legislation are unclear.

Authorisation of hire firms

The Services Directive establishes prohibition against the requirement imposed on a service provider to obtain authorisation from the host country's authorities except when the Directive or Community law allows this. This prohibition will, if the Directive covers access to the particular market, be a barrier to the introduction of a system of authorisation for hire firms; a measure Fellesforbundet has strongly expressed the need for.  

Duty to give information about foreign employers and employees

Norway has special legislation concerning traders and public agencies which have granted somebody a commission on the mainland or offshore. They are obliged to give information about foreign employers and employees to the tax authorities. The duty to inform is part of a chain that involves responsibility at all levels along the contract chain. Those that fail to fulfil the information requirement can be fined a daily penalty, a fee and in extreme cases the liability for due but outstanding tax deductions and employment tax, the so-called joint liability.

Until 2004 the information applied only to the building and construction industry and the offshore sector. From 2004 it has been extended to cover all foreign employers and employees, independent of industry. 

We have posed questions as to what extent this information requirement will stand up to the Services Directive's prohibition to instruct the employer to send a report to the Member State's authorities (Article 16-2(g) and Article 19(a)). Tax legislation is, however, excluded completely in the Parliament's compromise of the Services Directive, and the Commission accepts this.  As a result the Services Directive will not be a barrier to our continuing enforcement of national legislation on information requirement on foreign employers and employees. On the other hand the EEA Agreement can prove a barrier to the continuation of our present rules.

ILO Convention 94

The relationship between the Services Directive and the ILO Convention has been deliberated in Sweden in connection to an extensive report on the subject of public procurement (SOU 2006:28). The report concluded that it appears uncertain, in today's situation, if a modification of the requirements the Convention demands are compatible with EU's Directive on Public Procurement and other Community law rules.

There is, however, nothing in the Services Directive at present that is a distinct obstacle to including labour clauses with requirements to pay and working conditions in public tender contracts.

Anti-contractor clauses

Anti-contractor clauses were introduced in 1992 as a result of pressure from Fellesforbundet, at the time as an absolute condition of contract for building and construction workers engaged in central government building projects. In its original form it was a provision to ensure that only contractors and employees who were in an employment relationship should carry out building for central government. There had to be good grounds for subcontractors' use of sole traders or hired labour and they had to be approved of by the master builder.

Today the clause appears as a provision in the regulation on public procurement where the public authority builder can use such contract provisions. We have registered an increase in contractor activity in the aftermath of EEA's enlargement. The intention here is to evade requirements on standard wages, which has resulted from transition rules and rules of general application. Fellesforbundet has demanded that all contracts of public procurement shall claim that work must be carried out by employees in an employment relationship, possibly by subcontractors and that this shall apply independent of threshold values.

The Services Directive introduces prohibition to using special contract provisions between service provider and service receiver that obstruct or limit services rendered by the self-employed. It is uncertain whether the anti-contractor clause will stand up to such a prohibition. 

ID cards

In October 2005 the Bondevik government agreed to introduce a requirement in the Master Builder regulation making ID cards compulsory on all building and construction sites with effect from 1 January 2006. The scheme was set up in such a way that anyone could issue ID cards without checking whether the employer or the employee were registered. Fellesforbundet and the employers organisation (BNL) came together and requested that the new Stoltenberg government postpone the scheme. This was accepted. The question of improved ID cards for the building and construction industry is one of the measures to be dealt with in the government's programme of action against social dumping in the Revised National Budget for 2006.

In March 2006 a working group was set up in the Ministry of Labour and Social Inclusion with a reference group consisting of representatives from the two sides of industry and Fellesforbundet was represented here. 

The working group was to consider whether an amended requirement for ID cards at building and construction sites would make then a better means of combating social dumping. Among other things the working group had to also deal with the relationship to the EEA regulations. The following is written in the report regarding this:

The working group's recommended plan for a new ID card scheme builds on a solution that should have a positive effect with the view to facilitating the official control of Health and Safety in building and construction. Furthermore, the scheme should counteract rogue conduct and social dumping, something that appears to be a problem, particularly in the building industry.

From the foregoing discussions the working group find it sufficient to point out that there is uncertainty as to whether the proposed ID card scheme will be in line with the opportunities given within the EU/EEA legal boundaries. The introduction of ID cards in this sector is, however, something that appears to be spreading, anyhow in the Nordic countries, with Finland having introduced a scheme and Denmark planning a similar one.

How will the Directive influence the possibility to carry out supervision of foreign service providers?

At the same time as the Commission submitted its revised proposal of the Services Directive, it submitted an assessment of how provisions in the Posted Workers Directive are controlled and complied with in the individual member countries. The background for this was that the Articles in the Services Directive that had influence on the interpretation of the Posted Workers Directive had been removed (Article 24 and 25 in Bolkestein). In the Communication the Member States were urged to improve their measures for effective information exchange and revise and better their control mechanisms. In addition the Commission reintroduced a number of proposals that were thrown out in the European Parliament's compromise; for example that it should be not be permitted to impose requirements on service providers to have a permanent representative or to keep certain documents on the territory of the host country. The Communication is at present subject to Parliament reading and, therefore, its future is unknown.
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